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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITEED STATES OV AMERICA, ; 98 Civ. 7076 (BSH{KNI)
PlamnfT, ; DEFENDANT VISA U.S.A,, INC.’S
RESPONSES AND OBJECTIONS
v, TO PLAINTIFF'S SECOND SET
) OF INTERROGA'TORIES AND

VISA UL.S.A. INC ) R_EL/\TF:D DOCUMENT
VISA INTERNAVIONAL CORP ., )  REQUESTS
and MASTERCARD INTERNATIONAL, ;

Defendants ;

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and Local Rules
26.2,26.3, 33 3 and 33.4, defendant Visa U S A Inc. ("Visa U S.A ™), by and through its
attorncys, hereby respbnds to plaintiff United Statcs of America’s Sccond Set of
Inferrogatones and Related Document Requests as set forth below:

GCENERAL OBJECTIONS

1 Visa U.S.A. makes the following general objections to the interrogatorics,
which ohjections are applicable to cach interrogatory and icorporated thercin. Further, any
response by Visa U.S.A. to a particular mtesrogatory 1s not intended as an adimission of the
existence of any fuct, asscrtion or other matters expressed or unplied in the call of the
mlerrogatory.

2. To the extent that any interrogatory imay be construed as calling for information
that is subject to a claim of privilcge, including, but not limited to, the attorney-chient
privilege, the wark product doctrine, or any constitutional, statutory or rcgulatory proscription
against disclusure, Visa LIS A, hereby asscrts that doctrine or privilege and objects to the
mtcrrogatory on that hasis. The specific responscs and objections set forth below are

exclusive of any material so protected.
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3. Visa US A ohjects to cachainlerrogatory to the extent it seeks to impose
obligations on Visa U.S. A greater than those set forth in the I'ederal Rules of Civil Procedure
or the L.ocal Rules of this Court

4 Visa U.S A objects to the interrogatories as overbroad, unduly burdensome ind
beyond the scope of penmissible discovery under 1.ocal Rule 26 3(¢)(5) and Federal Rule of
Civil Procedwre 33, to the extent they call for or may be construcd as calling for information
i the possession. custody or control of (a) Visa [ S.A's member banks, (b) Visa
International, (c) any legal entity other than Visa U.S A (such as forcign Visa entitics or
ventures m which Visa U S.A 15 merely & joint venture partner. or participant), (d) any
former director, ofticer, cmployee, agent, attorney, consultant or other person acting on Visa
U.S A’s behalt who is no longer so aching, or (¢) current outside agents, attorneys,
consultants or other persons acting on Visa U.S A"s bebalf. Subject to any objections or
limnations contained hercin, Visa U.S.A. will respond to the interrogatorics based on a
rcasonable search of mformation in its own possession o1 that of its current directors, officers,
and employccs.

5 Visa U.S.A.’s objections and responscs to the mterrogatunes and document
requests are based upon information cintently known or available to Visa U S A thiough a
reasonable search and diligent mquiry. Visa U.S.A. reserves its right to amend or supplement

its objections and responscs herein based on additional information that becomes known
and/or available to it

OBJECTIONS TO INSTRUCTIONS AND DEFINITIONS
INSTRUCTION NO. 1

The information requested is that information within the possession, control, or

custody of your company. Thesc interrogalories are continuing in natuie to the fullest exlent
provided undcr the l'ederal Rules of Civil Procedure. To the extent you ascertain additional
rcsponsive iformation subscquent 10 your response (0 these intertogatories, set forth all
informiation promptly i supplemental answers.
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OBJECTION TO INSTRUCTION NOQ). 1

Visa US A objccts to Instruction No. | to the extent that it sceks to imposc an unduc

burden on Visa U'S A. abovc and beyond its obligations under Rule 26(::){2) of the Tederal
Rules of Crvil Procedure. Visa U.S.A- will not supply additional responsive infortation
ascertancd subsequent to this response it 1t is merely cumulative or is otherwise nol requiicd
by Rule 26(eX2). Further, Visa U S.A. will imit its nterrogatory responses to mformation
that 1s within the posscssion, custody or control of Visa .S A., and maintained in the
ordmary course of business

INSTRUCTION NO. 2

Plcase refer to the attached appendix for definitions of many of the terms uscd in these

interrogatorics. Aty reference to a person that 1s a business entity includcs that person’s
predecessors (including any pre-cxisting person that at any time became part of your
company after merger or acyuisition), successors, parents, divisions. subsidiarics, affiliates,
franchisors, franchisces, each other person, divectly or indircctly, owned or controlled by 1.
and each partnership or joint venture to which any of them is a party, including all prescnt
and former directors, officers, employees, agents, consultants, attorncys or other persons
acting for or on behalf of any of them.

OBJECTION TO INSTRUCTION NO. 2

Visa 1J.5.A objects 1o Instruction No. 2 on the grounds that: (a) it is vague and

ambiguous, (b) it1s overbroad and unduly burdensomc; (c) it exceeds the scope of
perimissible discovery under Local Civil Rule 26 3(cX5); and (d) it exceeds the scope of
permissible discovery under Federal Rule of Civil Procedure 33

DEFINITION NO. |

“ldentify,” in addition to provisions set forth in Local Rule 26.3, means to state, in the

case of u person, the placc of employment and title of the person at the ume referenced in

your rcsponse.
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OBJECTION TO DEFINITION NO. 1

Visa U S A. objects to Definition No. | to the extent it sccks 1o nmposc discovery
obhgations beyond thosce permitted under | .ocal Rule 26.3.

DEFINITION NO. 3

“You." “your.” or ‘your company” mcans the person to whom these interrogatorics are

directed and cach of its predecessors, successors, parents, divisions, subsidhanies, and
affiliates. each other person directly or indirectly, wholly or in part, owncd or controlled by it
cach partnership or jomt venture t which any of them is a party; and all present and forner
dircctors, officers, employccs, agents, atlorneys, consullants or other persons acting tor or on
behall of any of them. Tn addition, when referring (o “your” cards, “your” mcludes any card
that is accepted on your network, regardicss of who distributcs the card.

OBJECTION TO DEFINITION NO. 3

Visa 1J.S A. abjects to Definition No. 3 on the grounds that it makes each ot the

iterrogalories im which it 1s used (a) vague and ambiguous; (b) overbroad and unduly
burdensome; (¢) cxceed the scope of penmssible discovery under Local Civil Rule 26 ()5
and (d) exceed the scope of permissible discovery undes Federal Rule of Civil Procedure 33.
Visa U.S.A. will interpret () the terms “you,” “your,” or “your company” 1o mean Visa
UU'S.A. and its current directors, officers and cmployees, and (b) the term “your” cards 1o

mean Visa-brand payment cards

SPECIFIC OBJECTIONS AND RESPONSES
TO INTERROGCATORIES

INTERROGCATORY NO. 1:

Identify all briefs, drafl bricfs, memoranda or other documents prepared by Visa
U.S.A. and/or its counsel tor submission (in final form) to the Court and/or opposing counsel
in the Mountam West litigation (i.e., the trial court and appellatc procecdings leading to the

decision of the Court of Appeals in SCFC TLC, Inc. v. Visa USA, 36 F.3d 958 (10th Cir.
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1994)) thal were sent by you' prior to 1995 1o any represcntative(s) of MasterCard, meluding.
for each such document: (1) the Bates number (including prefix or custodial information given
the document in thus or the Wai-Marr) haganon, (1) the date it was sent by you, and (1) to
whom it was scnt. (T'o the extent you assert such documents are privileged, you should not
only provide the information requested bul also preparce a privilege log containing the
authoi/source of the document, the recipient of the document, a subject-matier description of
the document sufficient to allow the Government 1o determine the nature of the document, the
claim of privilege being asscricd. and the datc of the document )

RESPONSE 1O INTERROGATORY NO. I:

Visa US A objccts to Intemopatory No. | un the prounds that: (a) 1t is overbroad and

unduly burdensome, (b) it secks information that is ncither relevant nor reasonably calculated
to lead to the discovery of admissible evidence, and (c) it exceeds the scope of discovery
permissible under Local Rule 33 3(b), to the extent the information sought can morc
practically be obtaincd through other means of discovery. Visa U.S A further objects 1o this
interrogatory to the cxtent 1t seeks mformation protected from disclosure by the attorncy-
chent privilege, work product doctrine, jont defensc privilege, or other applicable privilege
Subject to and without waiving the foregoing objections, Visa U.S.A. will respond to
this inlerrogalory by producing at a mutually agrecd-upon time and place bricfs, memoranda
or other documents it preparcd for submission to the Court and/or opposing counscl in the
MuuntainWest huigation, to (he extent it can detcrmine that such documents were sent by Visa
U.S.A. or its outsidc counsel to any representative of MasterCard prior to 1995 (together with

whatever distribution information may be available with such nansmissions).

-

' As sct out in the definitions, the reference to “yout” here specifically includes outside
counscl representing Visa U .S A, with respect to such matters.
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INTERROGATORY NO. 2:

Did MasterCard have a jont defense agreement with Visa ULS AL with respect 1o any

claims or causcs of action alicged against cither or both of them by Discover/Dean
Wittcr/Mountain West prior to 19957 If so, please state the dates the agreement was in cfTect
and the claims or causes of action to which the agreement was applicuble.

RESPONSE TO INTERROGATORY NQ. 2:

Visa U.S.A objccts 10 Interrogatory No. 2 on the grounds that: {a) it is overbroad and

unduly burdensome, and (b) it sccks infornmation that is neither relevant nor icasonably
calculated to Icad to the discovery of admussible evidence. Visa US A further objects to this
mterrogatory to the extent it sccks information protected from disclosure by the atlomey-
client privitege, work product docinne, joint defense privilege, or other applicable privilege.
Subjcct to and without waiving the furegoing objections, Visa U S A is not awarc of a
Jomt defense agreement between Visa U S A, and MasterCard with respect to any ¢laims or
causes of action alleged agamst cither or both of them by Discover/Dean
Witter/MountainWest prior to 1995,
INTERROGATORY NO. 3:

Identify each agreement beiween Visa U'S AL and a member bank cntered mto

between January 1, 1990 and the date of your answer to this intcrrogatory whereby thal
member bank agrees that, by a specific future datc, a certain percentage of ils entire porttolio
of cards will be Visa cards (c.g.. the 1999 agreements with Bank of America and Bank One)
RESPONSE TO INTERROGATORY NO. 3:

Visa U.S.A. objects to Intcrrogatory No. 3 on the grounds that: (a) 1t is unduly vaguc

and ambiguous; and (b) it exceeds the scope of discovery permissiblc under Local Rule
33.3(b). to the extent the information sought can morc practically be ubtained through other

means of discovery.
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Subject 1o and without waiving the foregomg objections, Visa U S A will respond to
this mteivogatory by producing copies of all Parinershup Agreements execuied to date that
havc not yet been producced, at a wmutually agrecd-upon time and placc.

INTERROGATORY NO. 4:

Identify each merchant that you have reason to believe discontinued accepting Visa

cards al any time sincc Januvary 1998, due, n whole or in part, to an increase in Visa's
intcrchange rates or an increasc in the merchant discount paid by that merchant as a result ot
an increasc in such interchangc ratcs.

RESPONSE TO INTERROGATORY NO. 4:

Visa U.S.A. objects to Interrogatory No. 4 on the grounds that: (a) it 1s overbroad and
unduly burdensome; (b) it seeks information that is neither relevant nor rcasonably calculated
(o lead to the discovery of admissible evidence:; and (c) 11 exceeds the scope of discovery
permissible under Local Rule 33.3(b). 10 the extent the mfornation sought can more
practically be oblained through othcr means of discovery.

Subject to and without waiving the foregoing objections, Visa U.S.A. 1s unaware of
any merchant in thc Umiled States who discontinucd aceepting Visa curds since January 1998
due, in whole or in pait, to an incrcasc in Visa U.S.A.’s interchangc rates or an increase in a
merchant discount as a result of an increase in interchange. This response is subject to the
following qualification: Visa UL.S.A. neither establishes the merchant discount nor contracts
with merchants for the acceptance of Visa cards. While Visa U.S.A. does not posscss

sufficicnt information 10 respond further, pertinent information may be m the pussession of

acquinng banks or third-party processors.
DOCUMENYT RE

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Proccdure and l.ocal Rule
26.3, Visa U.S.A. hereby responds to the document requests attached to the Second Set of

Interrogatorics as follows:
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GENERAL OBJECTIONS

] Visa U.S.A. makes the following general objcctions 1o the document requests,

which objections arc apphicablc to each request and incorporated therem. Uurther, a statement
by Visa U'S A in response to a particular request that st will produce responsive documents is
not a reprcscntation that any such documents exist, but only that such docoments will be
produced if they are located after Visa U.S A, conducts a search of locations wheic it s
reasonably likely that responsive documents would be found.

2 To the cxtent that any request may be construed as calling for information that
15 subject (o a claim of privilege, including, but not lnmited to, the atlomey-chient pnivilege,
thc work product doctrine, or any constitutional, statutory or regulatory proscription against
disclosure, Visa U).8. A herchy asscits that doctrine or privilege and objects to the request on
that basis  The specific objections set forth below arc cxclusive of any material so protecied.
Inadvertent disclosure of any such documents or information shall not constitute a watver of
any privilege or any other ground for objecting to discovery with respect to such documents
or infonnation, the subject matter thereof, or other documents or information, and shall not
waive the night of Visa 1J.8.A to abject to the usc of any such document or infurmation
during this action or in any other proceeding.

3 Visa US A objects o the requests as overbroad, unduly burdensome und
beyond the scope of permissible discovery undcer 1.ocal Rule 26.3(c)(5) and Federal Rule of
Civil Proccdure 34, to the extent they call tor or inay be construcd as calling for documents
the posscssion, custody or control of (a) Visa U.S.A.'s mcmber banks, (b) Visa Intcrnational,
(c) any lcgal entity other than Visa 1).5.A. (such as foreign Visa entities or venturcs i which
Visa U.S A, is merely a joint venlure partoner, or participéml). (d) any former director, officer,
cmployce, agent, attorney, consultant or other person acting on Visa U.S A.’s behalf who 15
no longer so acting, or () current outsidc agents, attorncys, consultants or other persons
acting on Visa UJ.S A s behalt. Subject to any objections or limitations contained herein,
Visa U.S.A. will producc information in 1ts own possession or that of its currcnt dircctors,
officers, and employccs.
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DOCUMENT REQUEST NO. I:

To the extent not previously produced to plaintff, the documents received by you that

are the subjcct of Interrogatory 1 above

RESPONSE TO DOCUMENT REQUEST NO. 1

Visa 1} S A objects tv Request No. } on the grounds that () 1t 1s unduly vague and

ambiguous; (b) it s not reasonably calculated 1o lead to the discovery of admissible evidence,
{¢) it 1s overbroad and unduly burdensomne. and (d) it exceeds the scopc of permussible
discovery under Federal Rufe of Civil Procedure 34

Subject to and without waiving the foregoing ohjections, and re-interpicting the plrase
“received by you™ to mean “sent by you,” Visa U.S.A. will producc at a mutually agreed-
upon time and place briefs, memoranda ur other documents it prepared for submission to the
Court and/or opposing counsel in the MountainWesi litigation, 1o the extent it can determine
that such documents were sent by Visa U.S.A. or 1ts outside counscl to any representative of
MasterCard prier to 1995 (logether with whatever distnibution information may be available
with such transmissions).

DOCUMENT REQUEST NO. 2:

To the extent not previvusly produced to plamtiff, the joint defensc agreement(s) that

are the subject of Intcrrogalory 2 above
RESPONSE TO DOCUMENT REQUEST NO. 2:

Visa U.S.A. objects to Request No. 2 on the grounds that it 1s not rcasonably

calculated to lcad to the discovery of admissible evidence.

Subject to and without waiving the foregoing objections, Visa U.S.A. responds as

follows: Sec Response to Interrogatory No. 2, above.

DOCUMENT REQUEST NO. 3:

To the extent not previously produced to plaintilT, the agreements requested to be

idennhfied in Interrogatory 3 above.
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RESPONSE TO DOCUMENT REQUEST NO. 3:

Subject 1o und without waiving the forcgoing objections, and subject to the objections
and response provided in response to Interrogatory No. 3 above, Visa 1) S A, will produce
copics of all Partncrship Agrcements cxecuted 10 date that have not yet been produced, at a
mutually agreed-upon ime and place
DOCUMENT REQUEST NO. 4:

To the extent not previously produced to plamuff, all minutes or any pre-read

matcrials for any inccting of the 3oard of Visa U.S.A., or any subcommitiee thereof, since
March 1, 1999.
RESPONSE 1O DOCUMENT REQUEST NO. 4:

Visa U S.A objects to Request No. 4 on the grounds that (a) it is unduly vague and

ambiguous; (b) it 1s overbroad and unduly burdensome; and (¢} 1l exceeds the scope of
permissible discovery under Tederal Rule of Civil Procedure 34.

Subject to and without watving the forcgoing objections, 10 the extent Visa U.S.A_ has
not previously produccd minutcs or prc-rcad matcrials for any mccting ot the Board of Visa

LUS A, or any board committee thereof since March 1, 1999, Visa will produce such
documents.

A
DATLD: Januaryﬁ_, 2000 HELLER EHRMAN WHITE & MCAULIFFE

/7 /,7/,-,//} ¥y
M. Laurcnce Popofsky (LP 8822)
Stcphen V. Bomse (8B 6594)
Alex 15, Milier (AM 7197)
HELLER EHRMAN WHI'TE & MCAULITFFE
333 Bush Street
San Francisco, CA 94104-2878
(415) 772-6000 {officc)
(415) 772-6268 (fax)

Counsel for Defendant
Visa U.S.A. Inc
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VERIFICATION

I, Stephcn Theohans, am Senior Vice President and Assistant General Counsel tor
defendant Visa, U S A, Inc., and | have been authorized to make this Venlication on its
behalf’ | have read Delendant Visa U.S.A. lnc.’s Objections and Responses to Plaintiff’s
Sccond Sct of Interrogatones and know the conlents thereof. ‘The same is true of my own
knowlcdge o is based on information developed at my direction hy persons at Visa U.S.A.,
Inc. with knowledge of such mattcrs. 1 declare under penalty of perjury under the laws of the
State of California that the foregomng 1s true and correct.

T
Exccuted at San Francisco, California, on this 7 day of January, 2000.

By: /

/ Stephen Theoharis
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PROOIF OF SERVICE BY FACSIMILE

I, Jan M. Knabe, declare as [ollows:

I am employed with the law firm of HELLER, EIIRMAN, WHITE &
McAULIFFE, whose address 15 333 Bush Street, San Francisco, Cahforma 94104, | am
readily familiar with the busincss practices of this office. At the time of (ransmission, 1

was at lcast eighteen years of age and not a party o this action.

On, January 10, 2000, nt approximately 4:30 p.m., by use of tacsimilc inachine, |
served a copy of the within document(s):

DEFENDANT VISA U.S A. INC.’S OBJECTIONS AND RESPONSES TO
PLAINTIFF’S SECOND SET OF INTERROGATORIES

on the following intercsted parties:

John D Gordan 111, Esq. Gary R. Camey, Esq.
Morgan, Lew:s & Bockius Rogers & Wells

101 Park Avenue 200 Park Avenue

New York, NY 10178-0060 New York, NY 10166
Facsunile: (212) 309-6273 Facsimilc: 212-878-8375

Melvin Schwarz, Esq.

U.S. Department of Justice
Anntrust Division

Suite 300

325 Seventh Strect, N'W.
Washington, D.C 20530
Facsimile: 202-307-9952

I declare under penalty of perjury under the laws of the State of California that the
foregoing 1s true and correct and that this declaration was executed on January 10, 2000.

Jan M. Knabe
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